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IN THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF VIRGINIA. 



Bowling Green Trust Company, Trustee, v. Virginia Pas- 
senger and Power Company and others. 

Consolidated Cause in Equity. 

REPORT ON CLAIM OF PENNSYLVANIA STEEL CO. 



Office of Addison L. Holladay, Special Master, 
1014 East Main Street, 

Richmond, Va., October, 1908. 

To the Honorable Judges of the Circuit Court of the United 
States for the Eastern District of Virginia: 

The Pennsylvania Steel Company, hereafter called the peti- 
tioner, filed its petition on June 14, 1905, claiming a supply lien, 
under a memorandum recorded in the proper clerks' offices ort No- 
vember 14 and 19, 1904, for supplies furnished by the petitioner, 
alleged to be necessary for the operation of the defendant railway 
companies, and also an equitable lien upon both their income and 
properties for $3,610.86, with interest. The supplies were fur- 
nished and were necessary for the operation of the defendant 
companies as transportation companies, the amount due is cor- 
rectly stated and the memorandum was in the form and recorded 
in the mode prescribed by the statute. $1,160.55 in cash was paid 
March 19, 1904, and two notes were given, dated March 21, 1904. 
for $1,500.00 each, the balance due, the last of which notes be- 
came payable on August 26, 1904, and thereafter purchases were 
made amounting on May 12 to $48.57; June 6, to $68.98, and 
June 10, 1904, to $493.31, the last item becoming due and pay- 
able July 20, 1904. 

On July 14, 1904, the Bowling Green Trust Company filed its 
bill against the Virginia Passenger and Power Company, Rich- 
mond Passenger and Power Company, Richmond Traction Com- 
pany and others, and receivers were appointed in that cause July 
16, 1904; on August 5, 1904, John A. Roebling's Sons Company 
filed their bill and receivers were appointed on that day; and on. 
March 10, 1905, the above causes and all others pending in the 
same court in respect to the same subject matter were heard to- 
gether, and the court entered a decree of reference requiring a 
master to ascertain and report all property, assets and franchises 
of the defendant railway companies, together with all liens 
thereon and the priorities, and requiring all creditors of the de- 
fendant companies to appear before the master and prove their 
claims. 
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It is contended by the petitioner (a) that its entire account 
was a running account, and, because of the above notes, that it 
had a right, under the provisions of Section 2486 of the Code of 
Virginia, to record its memorandum claiming a suplpy lien within 
ninety days after August 26, 1904 — the day on which the last of 
said notes became payable; (b) that the filing of the above bills, 
or one of them, suspended the statute of limitations from thedate 
of such filing, as to all creditors of the defendant railway com- 
panies, or either of them, who prove their claims under the refer- 
ence ; (c) that such suspension rendered it unnecessary for the pe- 
titioner to file a memorandum within ninety days after the last 
item on its account became clue, and payable claiming a supply 
lien as required by Section 2486, and so extended the time as 
to permit the petitioner to file such memorandum within a reason- 
able time after the expiration of said ninety days: and (d) that, 
in any event, it has an equitable lien on all of the mcoine of the 
several railway companies during the receivership, and also upon 
their properties. 

The defendant railway companies and the trustees in then sev- 
eral mortgages deny that the petitioner has either a supply lien 
or an equitable lien against any income or property of either of 
said companies. 

No authority was cited in support of the view that the above 
notes operated to extend the time within which a memorandum 
claiming a supply lien may be recorded ; and holding that the en- 
tire account of the petitioner was a running account within the 
meaning of the Virginia Statute, the Master rules that the execu- 
tion and acceptance of said notes, which remain unpaid, did not 
.extend the time. 

No purchases on the running account having been made after 
June 10, 1904, and the last item of that account having become 
due and payable on July 20, 1904, the petitioner's right to claim 
a supply lien expired on October 18, 1904, unless the filing of 
the above bills, or one of them, extended the period within which, 
under Section 2486, it had the right to docket its memorandum 
claiming a supply lien. 

Where several equity suits are depending in the same court for 
the settlement of a decedent's estate, the court may hear all of the 
causes together and, in the causes so heard, enter a decree re- 
quiring all creditors to prove their claims before a master, or, 
it may enter a decree of this character in one of the causes and 
restrain proceedings in the others. If like suits are thereafter 
brought the court may restrain proceedings in such suits and re- 
quire the plaintiffs to prove their claims under the reference there- 
tofore entered. See Stephenson v. Taveners, 9 Gratt. 398; Har- 
vey v. Steptoe, 17 Gratt. 289; Simmons v. Lyles, 27 Gratt. 922; 
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Kent v. Cloyd, 30 Gratt. 555 ; Ewing v. Ferguson, 33 Gratt. 548 ; 
Bank v. Allen, 76 Va. 200; Hum v. Keller, 79 Va. 418; Gordon 
v. Richmond, 81 Va. 621 ; Rice v. Hartman, 84 Va. 251 ; Paxton 
v. Richmond, 85 Va. 381 ; Robinson v. Allen, 85 Va. 724 ; Bev- 
erly v. Rhodes, 86 Va. 417; Houch v. Dunham, 92 Va. 214; Wil- 
liams v. Newman, 93 Va. 719 ; Craig v. Hoge, 95 Va. 281 ; and 
Conrad v. Fuller, 98 Va. 16. 

The statute of limitations is, at least, suspended from the entry 
of the decree of reference, if not from the filing of the bill, as to 
all creditors who come in and prove their claims under the refer- 
ence, Piedmont & Arlington Life Insurance Company v. Maury, 
75 Va. 508. 

How far does the principle extend and upon what does it rest? 
This question was considered by the Supreme Court of the United 
States in Richmond v. Irons, 121 U. S. 27, where the subject was 
discussed upon the effect to be given the filing of a bill in the 
nature of a creditors' bill, followed by a decree of reference con- 
vening creditors, and the court quoted with approval (a) the 
statement contained in 1 Daniell's Chancery Practice, c. 15, par. 
2, p. 643. "that it has been held that it was the decree only which 
created the trust ; and that the mere circumstance of the bill 
having been filed, although it might have been pending six years, 
would not take the case out of the statute ; but, according to the 
later decisions, it seems that the filing of the bill will operate by 
itself to save the bar of the statute, though the plaintiff by delay 
in prosecuting the suit may disentitle himself to relief," and (b) 
the statement of Vice-Chancellor Leach in Sterndale v. Hankins, 
1 Simons 393, decided in 1827, that "every creditor has to a 
certain extent an inchoate interest in a suit instituted by one on 
behalf of himself and the rest, and it would be attended with 
mischievous consequences to estates of deceased debtors if the 
Court were to lay down a rule by which every creditor would be 
obliged either to file his bill or bring his action" ; and in announc- 
ing its own conclusion the Court at page 54 said: 

"In the present case, the suit, although in the nature of a cred- 
itor's bill, is not a bill merely for the administration of the assets 
of an insolvent corporation. There is no fund formerly belonging 
to the corporation in court for distribution. It is a suit for the 
enforcement of a personal liability of the defendant stockholders 
to pay the debts of the corporation, in which the creditors are the 
complainants. Each creditor becomes a party to the suit, it is 
true, only when he appears to prove his claim. His right to pro- 
ceed depends upon the fact of his being the owner of a valid 
claim against the corporation ; but if he proves such a claim, then 
he does prove himself to be a creditor, and as such is entitled to 
come in under the decree, and has a right to be considered as a 
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party complainant from the beginning by relation to the time of 
filing the bill. The beginning of the suit as between the creditor 
and the stockholder is the date of the filing of the bill, if during 
its progress and pendency he proves his right to be considered 
as a co-complainant. It follows, therefore, that the statute sought 
to be applied in the present case ceased to run as against the 
complainants from the date when the bill was filed, in October, 
1876, under which they subsequently established their right to 
come in as participants in the benefits of the decree." 

Commenting upon this subject in Newgass v. Atlantic & D. 
Ry. Co., 72 Federal, 716, Hughes, District Judge, after stating 
that by reason of its allegations and prayer the bill in that case 
was a creditors' bill brought to administer the assets of an in- 
solvent corporation, declared that "the law is well settled that, in 
such a case, the statute of limitations ceases to run, not at the date 
of the decree of reference, but at the date of the filing of the 
bill." 

The bills in the cases at bar, certainly the Roebling bill, are 
in the nature of creditors' bills. They were so treated by the 
Court in its broad reference convening both lien creditors and 
creditors at large ; and the learned counsel for the petitioner in- 
sists that it is settled law in this jurisdiction that the filing of a 
creditors' bill suspends the statute requiring a supply creditor to 
file a memorandum within -ninety days after the last item in a 
running account becomes due and payable, citing the opinions of 
Paul District Judge in Seventh National Bank v. Shenandoah 
Iron Company. 35 Fed. 436 ; Hughes District Judge in Newgass 
v. Atlantic & D. Ry. Co., 56 Fed. 676, in which a Circuit Judge, 
concurred ; Hughes, District Judge in Newgass v. Atlantic & 
D. Ry. Co., 72 Fed. 712, and a Circuit Judge, in which Paul, 
District Judge, concurred, in Fidelity, &c, Company v. Roanoke 
Iron Company, 81 Fed. 453. 

Counsel for the defendant railway companies and the trustees 
under their mortgages contend (a) that these four opinions nei- 
ther settle the law nor are binding upon the Master; (b) that the 
requirements of Section 2486 must be strictly complied with by 
supply creditors seeking to secure preferential liens over anterior 
lien creditors; (c) that the rule of practice announced in Rich- 
mond v. Irons, 121 ,U. S. 27, has no application to supply credit- 
ors, since each creditor claiming an inchoate right under Section 
2486, must, within the time there named, file a separate mem- 
orandum, in the proper clerk's office, in order to acquire a supply 
lien; (d) that even if the four Circuit Court opinions, above men- 
tioned, were authority at any time, in this jurisdiction, the doctrine 
there announced, so far as applicable to the case of the petitioner, 
has been disapproved in the case of Withrow Lumber Company 
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v. Glasgow Inv. Co., subsequently decided by the Circuit Court 
of Appeals for this circuit and reported in 101 Fed. 863 and 106 
Fed. 363, and (e) that the reasoning of the Supreme Court of 
Appeals of Virginia in Savings Bank v. Powhatan Clay Co., 102 
Va. 274, construing an analogous statute, Section 2481 of the 
Code of Virginia, in regard to the enforcement of mechanics' 
liens, is fatal to the petitioner. These contentions will be con- 
sidered in the order stated above. 

(a) Two of the above Circuit Court opinions, 35 Fed- 436 and 
81 Fed. 453 were filed in cases pending in the Circuit Court for 
the Western District of Virginia, and two, 56 Fed. 676 and 72 
Fed. 712, were filed in cases pending in the Circuit Court for the 
Eastern District of Virginia. These opinions were written by 
Judges of great learning and ability, and are persuasive to a high 
degree ; but they are not binding upon the same court, or any 
other court, in subsequent cases; and, if not binding upon the 
courts, neither are they binding upon a Master executing a refer- 
ence, though the latter should be slow in failing to follow a doc- 
trine announced by the Court under whose appointment he is 
acting and to whom he must report. 

(b) Paul, District Judge in 35 Fed. 442, says that, "while 
statutes of this kind have by the courts been construed liberally 
as to the persons embraced within their provisions, to the end that 
none may be excluded from their benefits who may have rea- 
sonably been contemplated by the Legislature, yet the require- 
ments of such statutes that the creditor shall perform certain acts 
in order to secure his lien and preference over anterior lien cred- 
itors, such as the holders of mortgage bonds, have not been the 
subjects of liberal construction. The statute in this respect being 
absolute and peremptory as to the time a lien shall be recorded, 
leaves no room for the court to modify in any degree its provi- 
sions, by giving it a liberal construction." 

In support of this rule he quotes from Davis v. Alvord, 94 U. 
S. 549, as follows : "While the statute giving liens to me- 
chanics and laborers for their work and labor is to be liberally 
construed, so as to afford the security intended, it cannot be too 
strongly impressed upon them that they must not only bring them- 
selves by their notices, as was done in this case, clearly within the 
provisions of the statute, but they must be prepared, if the priority 
of their liens is disputed, to show a compliance with those pro- 
visions, and to fix with certainty the commencement and com- 
pletion of their work."' 

This clear and satisfactory line of reasoning, in which the Mas- 
ter concurs, is followed with the statement that a lien under Sec- 
tion 2486 must be filed within the time required by the statute, 
"unless before the expiration of the six months (now ninety 
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days) there has been a decree to take an account of debts, in 
which case the limitation of the statute ceases to run from the 
date of such decree." 

(c) Does the filing of a creditor's bill or the entry of a decree 
convening creditors relieve a supply creditor from the necessity 
of docketing his memorandum within the time limited on the face 
of the statute? 

Paul J., in holding, 35 Fed., 436 supra, that a decree of refer- 
ence so suspends the operation of the statute of limitations as to 
extend the time within which a memorandum may be filed under 
Section 2486 gives no reasons therefor except to remark that his 
"decision is in accordance with the doetrine laid down in Harvey 
v. Steptoe, 17 Gratt. 304," and based thereon; but an examina- 
tion of that opinion will disclose the fact that it refers to and 
goes no further than Sterndale v. Hankinson, 1 Simons, 393 and 
Stephenson v. Taveners, 9 Gratt. 405 upon which it seems to rest. 

Hughes J., in Xewgass v. Atlantic & D. Ry. Co., 56 Fed. 685 
says : "It has been held in Seventh Nat. Bank v. Shenandoah 
Iron Co., 35. Fed., Rep. 436, that a decree for account suspends 
the running of the six months (now 90 days) in such a case. We 
are of the same opinion." 

But he makes no further comment and gives no independent 
reasons for so holding. 

In Newgass v. Atlantic & D. Ry. Co., 72 Fed. 712, the same 
able jurist held, as stated in the syllabus, (a) that the claim of a 
named party, for services rendered to the railway company, was 
a labor claim within the meaning of the Virginia Statute, Sec- 
tions 2485 and 2486, giving to laborers' claims priority over mort- 
gages, if recorded within six months (now 90 days) after the 
claims mature; (b) that the filing of the creditors' bill suspended 
the statutory limitation for recording such claims, and (c) that 
the claim for the balance due August 30, 1890, four months before 
the filing of the bill, was a valid lien, though not recorded until 
more than six months after August 30, 1890; and he rested this 
opinion on Sterndale v. Hankinson, 1 Simons, 393, and Rich- 
mond v. Irons, 121 U. S., 54. The learned circuit judge, who 
delivered the opinion in Fidelity, &c, Co. v. Roanoke Iron Co., 
81 Fed. 453, says that "counsel for the Mill Creek Coal & Coke 
Co. claim that the order of reference to the Master suspended 
the running of the statutory limitation of 90 days within which 
the memorandum must be filed in order to secure a lien. It was 
so held by this court in Seventh Nat, Bank v. Shenandoah Iron 
Co., 35 Fed. 443. The same doctrine was held in the Circuit 
Court for the Eastern District of Virginia in Newgass v. Rail- 
way Co., 72 Fed. 712. In this case it was held that the limitation 
ceased to run at the filing of the general creditors' bill, and the 
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court says that this doctrine is settled beyond controversy for the 
Federal Courts by the case of Richmond v. Irons, 121 U. S. 29, 
7 Sup. Ct. 788. In this case Mr. Justice Mathews discusses the 
question at considerable length, and with his usual ability. Also, 
under these decisions, the Mill Creek Coal & Coke Co. is entitled 
to have its lien allowed." 

Briefly speaking, the opinion of Paul J., in 35 Fed. rests upon 
Harvey v. Steptoe, which in turn j-ests upon Sterndale v. Hankin- 
son and Stephenson v. Taveners, while the opinions of Hughes, J., 
in 56 Fed. and 72 Fed. are based, the former upon the opinion of 
Paul J., and the latter upon Sterndale v. Hankinson, and Rich- 
mond v. Irons, upon the theory that these cases settle the ques- 
tion, when, as it may be seen by an examination of the opinions 
in Sterndale v. Hankinson, Richmond v. Irons, Stephenson v. 
Taveners and Harvey v. Steptoe, no one of these decisions goes 
beyond holding that the statute of limitations is suspended from 
the filing of the bill as to all creditors, then having existing 
liens or claims, who come in under the reference and prove the 
same : and the opinion of the circuit judge in 81 Fed. rests upon 
the above three circuit court opinions. 

Vice-Chancellor Leach, in Sterndale v. Hankinson, 1 Simons, 
393, says that "it would be attended with mischievous conse- 
quences to estates of deceased debtors if the court were to lay 
down a rule by which every creditor would be obliged either to 
file his bill or bring his action ;" and this language is quoted with 
approval in Richmond v. Irons, 121 U. S., 54. The court in the 
latter case applies the principle to a bill in the nature of a cred- 
itor's bill ; but neither broadens the general doctrine nor discusses, 
in any manner, the question raised by the petitioner now under 
consideration. 

In Stephenson v. Taveners, 9 Gratt. 398, the rule of practice is 
stated in the Syllabus as follows : 

"If several suits are pending by different creditors; the court 
will order the proceedings in all the suits but one to be stayed, and 
will require the several parties to come in under the decree in said 
suit, so that only one account of the estate may be necessary. 

"A creditor, who with knowledge that there has been a decree 
for an account in another creditor's suit, brings a separate suit 
for his own claim, will be compelled to pay the costs. 

"A decree in one creditor's suit for an account, operates a sus- 
pension of all other pending suits of creditors; and they must 
come in under the decree. 

"When several creditors' suits are pending, the decree may be 
made in the cause first ready for a hearing, though that is not 
the first suit brought." 

Paragraph IX, sub-division 2, of the syllabus in Harvey v. 
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Steptoe, states the conclusion of. the Court as follows: "In a 
bill by a creditor against the trustee and executor of his debtor 
to have payment of his debt, and charging, deed fraudulent, and 
voluntary in part. Court makes a decree directing a commissioner, 
among other things, to take an account of debts of testator. The 
statute of limitations ceased to run against creditors from the 
date of that decree :" 17 Gratt. 290 : and in the text of the opinion 
at page 304 the Court refers to Stephenson v. Taveners, 9 Gratt. 
398, and Sterndale 7'. Hankinson, 1 Simons, 393. 

Buchanan, J., in delivering the unanimous opinion of the Su- 
preme Court of Appeals of Virginia in Callaway v. Saunders, 99 
Va. 352. states the rule as follows: "The doctrine that the stat- 
ute of limitations is suspended when a decree for an account of 
the outstanding indebtedness is entered in a creditor's suit is not 
founded upon legislative enactment, but is a mere rule of courts 
of equity for more convenient administration of the debtor's 
assets and to avoid a multiplicity of suits." 

Without multiplying authorities it may be safely stated that 
the doctrine is a mere rule of courts of equity for the convenient 
administration of the debtor's assets, whether the debtor be a 
decedent or an insolvent corporation, and to avoid a multiplicity 
of suits. The reason of the rule is the life of the rule. . When the 
reason upon which it is founded ceases to exist, why should it be 
extended and followed ? How would it either increase or de- 
crease the number of suits to require a supply creditor to docket 
his memorandum under Section 2486 within ninety days after the 
last item of his account becomes due and payable as required by 
the statute upon which he relies ? The supply creditor has no 
lien whatever unless and until he files a memorandum of the 
amount and consideration of his claim, verified by affidavit, in 
the proper Clerk's office. 

There is a marked distinction between holding that the filing 
of a creditor's bill, or a decree convening creditors, relieves a 
creditor from the institution of a new suit to keep alive the right 
to enforce a pre-existing lien, and holding that such filing or de- 
cree extends the period within which a lien, not then existing, 
may be acquired under a statute, in derogation of common law, 
specifically fixing the time within- which its benefits may be se- 
cured. The one is a proceeding inter parties, regulated by es- 
tablished equity rules, into which other parties may come, prove 
and enforce rights and liens existing at the time of its institution; 
the other is an exparte act by a creditor, outside of any court, in 
a clerk's office. The one prevents a multiplicity of suits, the 
other neither increases nor diminishes the number. 

(d) Nothing is said in Withrow Lumber Company v. Glasgow 
Inv. Co., 101 Fed. 863 and 106 Fed. 363, overruling the opinions 
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in 35 Fed. 436, 56 Fed. 676, 72 Fed. 712 and 81 Fed. 453. The 
opinions in the Withrow case referred only on the question of 
a mechanic's lien to the fact that no lien whatever had been 
acquired under the mechanics' lien statute, because of the fatal 
omission of the party attempting to assert a lien of this character 
to docket such an account as was 4 required by the statute. 

(c) In Savings Bank v. Powhatan Clay Co., 102 Va. 274, the 
court held that "where a statute creates a right which did not ex- 
ist at common law, and fixes a time within which that right may 
be enforced, the limitation is of the essence of the right and not 
merely of the remedy, and a bill seeking to enforce such right 
must affirmatively show that the suit is brought within the time 
limited by the statute, else it will be bad on demurrer," and con- 
sequently that "a bill to enforce a mechanic's lien which does not 
show on its face that the suit was brought within the time pre- 
scribed by the statute is bad on demurrer." The bill filed by the 
Savings Bank was neither a general creditors' bill for the admin- 
istration of assets; nor was the rule in Sterndale ». Hankinson, 
Richmond v. Irons, Stephenson v. Taveners, Harvey v. Steptoe 
and that line of cases, discussed by the court; nor is the opinion 
of the court decisive of the case at bar; but some of its rea- 
soning is unfavorable to the petitioner. 

Being of opinion that the filing of a general creditor's bill for 
the administration of the assets of a deceased debtor, or insolvent 
corporation, suspends the running of the statute of limitations as 
to all creditors having existing liens or claims at the time of such 
filing; who come in under a decree for an account and prove their 
claims, and conceding that the doctrine has been so applied in four 
circuit court cases, by two circuit judges and two district judges, 
as to enlarge the time within which a supply creditor may file, 
and cause to be recorded, the memorandum required by Section 
2486 as a prerequisite to the acquisition of such lien, provided 
his inchoate right exists at the time when the bill is filed, from 
which application the Master dissents for the reasons as above 
given and because such application goes beyond the doctrine an- 
nounced in Sterndale v. Hankinson, Richmond v. Irons, Stephen- 
son v. Taveners, and Harvey v. Steptoe, and beyond the under- 
lying principle supporting the rule of practice there laid down 
and subsequently followed. 

The Master disallows the claim of the petitioner as a supply 
lien. 

This brings us to the contention of the petitioner that it is 
entitled to an equitable lien ; and, upon consideration of the 
pleadings in respect thereto and the evidence and the questions of 
law arising thereon, the Master, under the peculiar circumstances 
of this particular case, allows the Pennsylvania Steel Company an 
—2 
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equitable lien, superior to all mortgages of the Virginia Passenger 
and Power Company, for three thousand three hundred and nine- 
ty-five dollars and thirty-six cents, with interest at the rate of 
six per centum per annum on $2,708.14, part thereof from the 
30th day of October, 1908, to be paid out of the income, unc'er 
the control of the Court, derived from the opefation of the Vir- 
ginia Passenger and Power Company subsequent to July 16, 1904. 

All other questions, matters and things referred to the under- 
signed as Special Master are reserved for future consideration, 
and reports thereon will be made from time to time and as rapidly 
as practicable. 

All of which is respectfully reported. 

Special Master. 
Note. 

See editorial comment, on p. 392, post. 



